STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
COVMPAQ COMPUTER CORPORATI ON,
Petitioner,
VS. Case No. 02-1721BID

DEPARTMENT OF REVENUE,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, this cause canme on for adm nistrative
proceedi ng and hearing before P. Mchael Ruff, duly-designated
Admi ni strative Law Judge of the Division of Admnistrative
Hearings, on June 24 and 26, 2002, in Tallahassee, Florida. The
appear ances were as fol |l ows:

APPEARANCES

For Petitioner: David W Mye, Esquire
Li nda Loonm s Shell ey, Esquire
Fowl er, \Wite, Boggs, Banker, P.A
Post O fice Box 11240
Tal | ahassee, Florida 32302

For Respondent: O Earl Black, Esquire
C ndy Horne, Esquire
Fl ori da Departnent of Revenue
Post O fice Box 6668
Tal | ahassee, Florida 32314-6668

STATEMENT OF THE | SSUE

The issue to be resolved in this proceedi ng concerns

whet her the rejection of Petitioner Conpaq Conputer



Corporation's (Conpag) subm ssion in response to an invitation
to negotiate #01/02-31 for the Child Support Enforcenent (CSE)
Aut omat ed Managenent Systens ( CAMS) case nmanagenent

i nformati onal technol ogy systemis "clearly erroneous, contrary
to conpetition, arbitrary or capricious."” Enbodied within that
general issue are the considerations of whether the proposal by
Conmpaq was responsive and whether the submttal by Conpaq of a
"Form 7105," with the absence of the vendor certification
purportedly required on the front, or first page of that form
and the signature by the representative of Conpag in a signhature
area designated for an agency representative is a materi al
irregularity.

PRELI M NARY STATEMENT

This cause arose upon the filing of a formal witten
protest and Petition for Adm nistrative Hearing by Conpaq on
April 22, 2002. The Petition challenged the posting of the
initial review of proposals for the procurenent at issue. The
protest petition was filed with the Departnent of Revenue (DOR)
and was transmtted to the Division of Administrative Hearings
and this proceedi ng ensued.

The cause cane on for hearing as noticed on June 24 and 26,
2002. The Petitioner called w tnesses Wayne Fountain, M chael
Angely, Kevin French, Debbie Stephens, and Barbara Phillips at

hearing. The Petitioner's Exhibits 1-7, 9-13, 19 and 21, were



admtted into evidence. The DOR called two w tnesses, Barbara
Philips and H P. Barker, Jr., and had three exhibits admtted
i nto evidence.

Upon the conclusion of the hearing a transcript was ordered
and the parties all availed thenselves of the opportunity to
submt Proposed Recommended Orders. Those Proposed Recomrended
O ders have been considered in the rendition of this Recommended
O der.

FI NDI NGS OF FACT

1. The Petitioner, Conpaq, is a Texas Corporation. It is
aut horized to do business in the State of Florida. The
Respondent, DOR is a state agency charged with the
responsibility of admnistering the Child Support Enforcenent
Program for the State of Florida in accordance with Section
20.21(h), Florida Statutes. The DOR issued an Invitation to
Negotiate (I TN) for the CAMS conpli ance enforcenent
i npl enentation on February 1, 2002. This procurenent is
designed to give the DOR a "state of the art systenmi that wll
neet all Federal and State regulations and policies for Child
Support Enforcenent, inprove effectiveness of collections of
child support and automate enforcenent to the greatest extent
possible. It will automate data processi ng and ot her deci sion
support functions and allow rapid i npl enentati on of changes in

regul atory requirenments resulting fromupdated Federal and State



regul ation policies in Florida initiatives, including statutory
ones.

2. The ITN provided for a multi-phased process to be
foll owed by negotiations with the selected proposers. The first
phase of review consisted of a review of mandatory itens. There
fol |l oned eval uati ons of key proposal topics, nmanagenent and
technical and cost itens. The top scoring proposers would then
be invited to make oral presentations which would al so be scored
and whi ch woul d then be foll owed by negotiati ons.

3. The Departnent of Managenent Services has promnul gated
several forns with the designation "PUR' foll owed by a nunerical
reference. The nunerical reference corresponds to the
procur enent net hodol ogy being used for the particul ar
procurenent at issue. For instance, the PUR 7105 is for
invitations to negotiate. The other PUR forns identified in
Rul e 60A-1.002(7), Florida Adm nistrative Code, are PUR 7028 for
invitations to bid for coomodities, PUR 7031 for invitations to
bid for contractual services, PUR 7051 for requests for
proposals for commodities, and PUR 7033 for requests for
proposal s for contractual services.

4. Section 7.2.1.3 of the ITN advi ses proposers that the
State of Florida invitation to negotiate acknow edgenent form
PUR 7105 nust be signed and included with the original of a

proposer's package. It also notified the proposers that this



formwoul d be provided with the I TN on the DM5S Vendor Bid System
(the internet).

5. "DMS" refers to the State of Florida Departnment of
Managenent Servi ces which maintains the Vendor Bid System
referred to by the ITN. Form PUR 7105 is a purchasing form
devel oped and produced by the Departnent of Managenment Servi ces.

6. Wen downl oadi ng the form PUR 7105 fromthe Vendor Bid
System (VBS) on the internet, the first page containing the
vendor information, certification and signature space, is not
identified as being the first portion of formPUR 7105. The
second and third pages, with the title "General Conditions" are
the only ones denoted as being part of form PUR 7105.

7. Conpaq becane aware that the procurenment was going to
proceed and began assenbling a staff in order to be prepared to
respond to the procurenent and submt a proposal. M chae
Angel ey was desi gnated project manager of the d obal Services
Di vision of Conpag to head the evaluation of the ITN for Conpaq
and to be in charge of preparation of Conpaq's response to the
I TN.

8. As indicated above, the availability of the I TN was
posted on the internet and nade avail able on the VBS of the DVB.
9. Wien accessing the I TN by conputer, the applicable

conmput er screen, which first becomes avail abl e, advises the

viewer to "click here to view the bid specifications.” |If the



viewer clicks "here," the first docunent which conmes up on the
screen is an unnunbered form identified by its Universal
Resource Locator (URL) line as follows:
http://fen.state.fl.us.owa_vbs/owa/ vbs ww. boi | er _pl at e. show?
boi |l er _plate_key str=1129.

10. At the bottomof the unidentified form is the
direction to "click here for additional required files." |If the
viewer clicks for additional required files at the bottom of the
unidentified form a docunment identified as "Downl oadable Files
for | TN-CAMS Conpl i ance Enforcenent |nplenentation” appears on
t he screen.

11. The "Downl oadabl e Fil es" screen provides a |ist of
filed docunents, and an indication of their type, with a check
mar k besi de each file and a notation at the bottom of the page
whi ch states that a check mark "indicates required file."

12. The first file docunent on the "Downl oadable Files"
screen is described as "General Conditions,”™ with the "Type"

i ndi cated as PUR 7105, and a check nmark indicating that it was a
required file.

13. If the viewer clicks to download the file designated
as PUR 7105, a two-paged docunent entitled "General Conditions"

appears in the Adobe Acrobat format with the statenent at the

bottom of each page that it is "PUR7105Rev. 6/1/98."



14. M chael Angel ey, as Project Manager for Conpadg,
journeyed to Tall ahassee to a pre-proposers conference. In
response to statenents by DOR representatives at the pre-
proposers conference, M. Angeley went directly to Conpaq's
office in Tallahassee and downl oaded the PUR 7105 form whi ch was
identified as such on the list of required files. In doing so,
M. Angeley followed the procedure set forth in paragraphs 9-13
above.

15. The Petitioner's Exhibit three, which the Respondent
asserts is the first page of formPUR 7105, is not part of the
"Downl oadabl e Files for I TN-CAMS" which is listed as "required"
on the VBS screen.

16. Conpag did not download the first page or include it
inits proposal response. Conpaq perceived the downl oaded
docunent entitled "General Conditions" as the correct form based
on its designation as such on the formand fromthe URL which
reads: "http://fcn.state.fl.us/fcn/centers/ purchase/vbs/
pur 7105. pdf . "

17. After downl oading the files indicated as required on
the VBS, M. Angeley placed the entire docunent in a separate
systemfile on his local network, and thereafter did not have to

access the docunents through the original process.



18. M. Angeley, along with four other Conpaqg
representatives, attended the mandatory pre-proposers conference
that was held in Tallahassee on February 13, 2002.

19. At the pre-proposers conference, which was attended by
over 100 persons, questions which had been previously asked of
DOR in witing, were answered in witing and a hand-out
contai ning the answers was provided to each attendee. No
addi ti onal questions were pernmtted at the pre-proposers
conf erence.

20. At that conference a DOR representative (M. Phillips)
hel d up a docunent in front of the audi ence and advi sed the
attendees that the form identified by her as PUR 7105, needed
to be included in the proposal. The docunent held up to the
audi ence was not handed out, nor was it clearly visible to al
attendees at the pre-proposers conference. Conpaq
representatives in attendance at the pre-proposers conference
understood that form PUR 7105 was required to be included in the
proposal package and, therefore, nmade no further inquiry
regarding the form

21. Compaq's belief was that it was follow ng the
directions provided by DOR with regard to form PUR 7105,

i ncl udi ng those received at the pre-proposers conference and as

contained in the I TN and the other conputer accessible



docunents. That belief has been shown to reasonabl e under the
ci rcunst ances.

22. Conpaq Vice President Kevin French signed the
signature line on the only signature Iine available on the
downl oaded portion of form PUR 7105 in Conpaqg's possessi on.

M. French had the authority to bind Conpaq to the terns and
conditions listed on the form

23. The signature of M. French on form PUR 7105 and in
three other places in the submttal, including the transmttal
letter, was intended by Conpaq to and did bind it to the terns
and conditions of the ITN. No unfair or conpetitive advantage
was obt ai ned by Conpaq by signing the | ast page of form PUR 7105
by m stake, instead of the first page which it had not
downl oaded, consisting of the "Acknow edgenent Form "

The Eval uati on Process

24. The evaluation of proposals submtted in response to
the ' TN was designed to be a nulti-stepped process. The
eval uati on was conducted by a review comrittee conprised of
representatives from DOR s Purchasing Division and fromthe CSE
Division as well as from DVS.

25. The relevant portions of the evaluation process
consi st of the foll ow ng steps:

8.1 Evaluation Process



Proposers are responsi ble for thoroughly
reviewing all ITN requirenments to ensure
that the proposal and the proposed approach
are fully conpliant with I TN requirenents
and approach are fully conpliant with I TN
requires and thereby avoid the possibility
of being ruled non-conpliant.

FDOR wi | | eval uate and score proposals with
the foll owi ng methodol ogy that is nore fully
described in the follow ng subsecti ons.
FDOR wi | | :

1) Perform Mandatory Itenms Conpliance

Eval uation to validate proposals against the
mandatory itens listed in Table 8-1
Proposals that do not respond to al
mandatory itens will be rejected and not
consi dered further.

2) Score Key Proposal Topics to ensure a
proposal achi eves the m ni num acceptabl e
score for these key topics before the effort
is expended to fully evaluate it. Proposals
that fail to achieve a mnimally acceptabl e
score for these key topics will be rejected
and not considered further. (Enphasis
suppl i ed)

26. The m nimum score for the second step of the
eval uati on process was 150 points out of a possible 230.

27. Section 8.1.1. of the ITN, "Table 8-1 (Sel ected
Mandatory Itens) lists 24 separate itens in question format,
with a reference to the I TN setting forth the location of the
requirenent.

28. The Steering Commttee selected the 24 itens listed as

mandatory but did not rank the itens as to inportance because

all were considered nandatory.

10



29. Section 2.3.8 of the | TN states as fol |l ows:
2.3.8 Rejection of Proposals

FDOR will reject a proposal that FDOR deens
to have a material defect. A material
defect is any part of the proposed sol ution
that violates a nmandatory requirenment and
results in an unacceptabl e system or
unacceptabl e ri sk.

FDOR wi || reject proposals that fail to pass
the Mandatory Itens Conpliance Eval uation
(see Section 8.1.1). FDOR w Il reject
proposal s that include, in proposal Volune 3
(Contract), contract wording identified as
mandat ory by the proposer that is
unacceptable to FDOR (see Section 7.4.1.2).

FDOR will reject proposals that fail to
achi eve the m ni mrum accept abl e score for Key
Proposal Topics (see Section 8.1.2).

FDOR reserves the right to reject any and
all proposals received if FDOR determ nes
such action is in the best interest of the
State of Florida or FDOR

30. Item 12 on Table 8-1 queries, "Did the proposer submt
a PUR 7105 form signed by an authorized representative?", with a
reference to TN 7.2.1. 3.

31. Section 7.2.1.3 of the ITN states as foll ows:

7.2.1.3 State of Florida Invitation to
Negot i at e Acknowl edgenent Form PUR 7105

The proposal shall include a form PUR 7105,
conpl eted and signed. The formw Il be
provided with the I'TN and the DVS Vendor Bid
System The original formPUR 7105 nust be
included with the Oiginal/Mster Copy (copy
one) of Volume 1 of the proposal.

11



32. Ms. Barbara Phillips, a purchasing specialist with DOR
who was assigned to duties as an initial evaluator of the
proposals, created a check list for the initial screening
process and selected itens 1, 2, 6, 8, 11, and 12, fromthe |ist
of 24 "Mandatory Itens" on Table 8-1.

33. If a proposal received a negative ranking, indicated
by an "N' as to one of the itens on the check list, no further
eval uati on was done on the proposal.

34. Seven proposals were submtted to DOR in response to
the I'TN. Conpaq' s proposal was the only proposal rejected as
not responsive by DOR

35. Conpaq' s proposal was rejected on the basis of
Compaq's failure to include a conplete form PUR 7105 as part of
its proposal and for signing the |ast page of form PUR 7105 on
the line marked for the "Authorized Agency Signature" instead of
on the first page.

36. The confusing manner in which the information
regarding form PUR 7105 was presented in the VBS substantially
contributed to Conpaqg's inclusion of only two of the three pages
of formPUR 7105 in its proposal.

37. Once the decision was nmade to reject Conpaq s proposa
on the basis of form PUR 7105, evaluation of the proposal was

st opped.

12



38. Conpag's proposal was not scored in the second step of
the evaluation process relating to Key Proposal Topics,
therefore, it is not known whether it would have received the
m ni mum score of 150 in order to proceed further in the process.

39. Covansys Corporation submtted a proposal which was
deened responsive by DOR even though only the first unnunbered
page of what DOR refers to as an "Acknow edgenent Form' was
included in its proposal and not the "General Conditions" which
are listed as "Required" in the VBS system

40. Accenture, LLP submtted a proposal which was deened
responsi ve by DOR even though it made a notation on the
Acknowl edgenent Form  "Subject to Accenture's Exceptions and
Reservations in Volume 3, Section 1."

41. The only difference between signing at the end of the
two page "General Conditions"” docunent listed in the VBS system
as: "PUR FORM 7105" and not signing the "Acknow edgenent Fornf
is that the vendor does not nmeke a representation of non-
col lusion. However, the agency's representative nmade it clear
that this provision is subject to negotiation and that the
signature did not actually bind the vendor to that
certification.

42. \Wien Accenture was deened responsive and noved to the
next stage of the evaluation process, the DOR reviewers did not

check and did not know how many of the General Conditions were

13



subj ect to Accenture's exceptions and reservations, nor the
extent of the exceptions and reservations. |In fact, they did
not know whet her or not Accenture agreed to any or all of the
terms and conditions provided on form PUR 7105.

43. Unisys submtted a proposal which was deened
responsi ve by DOR even though several Mndatory Itens including
Volumes 1 and 2 of the electronic copy (CD) of its proposal, as
well as the Mcrosoft Project Plan, were not submtted.

44, TIER submtted a proposal which was deened responsive
by DOR even though the reviewers found that Mandatory Itens were
not submitted in accordance with the directions in the ITN and
despite the reviewers' determ nation that the docunentation
submtted fromthe Secretary of State's Ofice regarding its
corporate status had expired. KPMG submtted a proposal which
was deened responsive by DOR even though the reviewers stated on
the evaluation formthat KPMG did not conply with certain
Mandatory Itens |isted on Table 8-1

CONCLUSI ONS OF LAW

45. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. Sections 120.569 and 120.57(1), Florida Statutes
(2001).

46. The final hearing in this case was de novo for the

pur pose of evaluating the action by the agency. State

14



Contracting and Engi neering Corp. v. Departnment of

Transportation, 709 So. 2d 607 (Fla. 1st DCA 1998).

47. The burden is on Conpaq to establish grounds for
invalidating the decision of Respondent to reject Conpaq' s

proposal. Glech Corp. V. Florida Departnent of Lottery, 737

So. 2d 615 (Fla. 1st DCA 1999).

48. The burden of proof in these proceedings i s whether
t he proposed agency action is "clearly erroneous, contrary to
conpetition, arbitrary or capricious.” Section 120.57(3)(f),
Florida Statutes. Conpag must neet that standard by a
preponderance of the evidence. Section 120.57(1)(j), Florida
St at ut es.

49. A capricious action is one taken w thout thought or
reason or irrationally. An arbitrary decision is one not

supported by facts or logic. Agrico Chemcal Co., v. Departnent

of Environnental Regulation, 365 So. 2d 759, 763 (Fla. 1st DCA

1978). A decision is clearly erroneous when unsupported by
substantial evidence or contrary to the clear weight of the
evi dence or induced by an erroneous view of the law. Black's
Law Di ctionary, Revised Fourth Edition (1968).

50. An act is contrary to conpetition when it offends the
pur pose of conpetitive bidding. That purpose has been stated as

foll ows:

15



To protect the public against collusive
contracts; to secure fair conpetition upon
equal terms to all bidders; to renove not
only collusion but tenptation for collusion
and opportunity for gain at public expense;
to close all avenues to favoritismand fraud
in various forns; to secure the best val ues
for the [public] at the | owest possible
expense; and to afford an equal advantage to
all desiring to do business with the

[ governnent], by affording an opportunity
for exact conparison of bids. (Enphasis
supplied).

Wester v. Belote, 103 Fla. 976, 138 So. 721, 723-24 (Fla. 1931);

Harry Pepper and Associates, Inc. v. Cty of Cape Coral, 352 So.

2d 1190, 1192 (Fla. 2nd DCA 1977).

51. In this case, the action of DOR if carried out, would
hanper the conpetitive process. Cearly, the subject ITN
i nvol ves an enornous financial and technol ogi cal undertaking to
which relatively few firns are capabl e of responding. Renoval
of Conpaq fromthe negotiations so early in the process cannot
be justified on these facts.

52. A "responsive bid" or "responsive proposal,” is a bid
or proposal submitted by a responsive, and responsible or
qual i fied bidder, or offeror, which conforns in all materi al
respects to the invitation to bid or request for proposals.
Section 287.012(16), Florida Statutes.

53. Not every deviation froma request for proposal or an
invitation to negotiate will invalidate a response. M nor

irregularities may be wai ved by an agency if the proposal is

16



otherwi se valid. See Rule 60A-1.002(10), Florida Admnistrative
Code.

54. The test for neasuring whether a deviation in a bid is
sufficiently material to destroy its conpetitive character is
whet her the variation affects the anount of the bid by giving
t he bi dder an advantage or benefit not enjoyed by the other

bi dders. Tropabest Foods, Inc. v. State of Florida, Departnent

of General Services, 493 So. 2d 50 (Fla. 1st DCA 1986).

55. A wvariationin abidis only material if it gives the
bi dder a substantial advantage over the other bidders and

thereby restricts or stifles conpetition. Tropabest Foods,

I nc., supra

56. In light of the rather |enient treatnent enjoyed by
the majority of other vendors whose proposal s contai ned
irregularities which were no | ess substantial in either kind or
degree fromthose of Conpaq, it cannot be concl uded that
Conmpaq' s continued participation is conpetitively unfair.

57. Gven that the present case involves an ITNin its
earliest stages, one could hardly argue that there is any
adverse inpact on the agency by permtting Conpag to renmain
involved in the negotiations; in fact, the opposite is true.

58. There is a strong public interest in favor of saving
tax dollars in awardi ng public contracts. There is no public

interest in disqualifying the proposal for technical

17



deficiencies in form if the proposer did not derive any unfair
conpetitive advantage by reason of the technical om ssion. See

Overstreet Paving Co. v. Departnent of Transportation, 608 So.

2d 851 (Fla. 2nd DCA 1992); Robinson Electrical Co. v. Dade

County, 417 So. 2d 1032 (Fla. 3rd DCA 1982); Intercontinental

Properties, supra, at 386.

59. An inproperly executed signature on a required formis
not a material irregularity, particularly where the intent of

the bidder to be bound is evident. Ranger Construction

| ndustries, Inc. v. Departnment of Transportation, DOAH Case No.

92-1538BID (April 20, 1992). Conpaq evidenced its intent to be
bound to the General Conditions by its authorized signature
appearing on the |ast page of form PUR 7105, as well as its
aut hori zed si gnature appearing on the cover letter.

60. Conpaq's failure to include all three pages of form
PUR 7105 and the fact that its signature appeared on the | ast
page i nstead of the first page is, at worst, a mnor technica
irregularity, and not a material deviation fromthe requirenents
of the ITN.

61. The disparate treatnment by DOR of simlar types of
m nor technical irregularities in the proposals of other vendors
woul d be arbitrary and not based on any significant factual or
| egal difference in the nature and extent of the technical

deficiencies. Were simlar om ssions were wai ved i n ot her
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proposal s that were not disqualified, it would be arbitrary and

capricious to disqualify Conpaq' s proposal. See Pal m Beach

County Youth Coalition v. Pal m Beach County Wrkforce

Devel opnent Board, Inc., DOAH Case No. 00-1527BI D (Cctober 20,

2000); J. Ruiz School Bus Service, Inc. v. Dade County School

Board, DOAH Case No. 99-4021BID (March 24, 2000), adopted in
toto in Final Order (May 18, 2000).

62. The effect of rejecting Conpaq' s proposal on the basis
of a mnor technical irregularity would be to deprive DOR of the
potential for increased conpetition in contravention of the
public policy which favors conpetition.

63. Conpaq has established by preponderant persuasive
evi dence that a decision by DOR to reject Conpaq's proposal was
arbitrary and contrary to conpetition.

RECOMVIVENDATI ON

RECOMVENDED t hat a final order be entered by the State of
Fl ori da Departnment of Revenue deem ng Conpaq' s proposal to be
responsive to the Invitation to Negotiate and entitled to

proceed to the next step in the evaluation process.

19



DONE AND ENTERED t hi

Tal | ahassee, Leon County,

COPI ES FURNI SHED,

O Earl Black, Esquire
Departnent of Revenue
Post O fice Box 6668

s 23rd day of Septenber, 2002, in

Fl ori da.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmv. doah. state. fl.us

Filed with Cerk of the
Di vision of Adm nistrative Hearings
this 23rd day of Septenber, 2002.

Tal | ahassee, Florida 32399-0100

David W Mye, Esquire

Fow er, White, Gl len, Boggs,

Villareal, and Banker,
Post O fice Box 11240

P. A

Tal | ahassee, Florida 32302

Bruce Hof f man, General Counsel

Depart nent of Revenue
204 Carlton Building

Tal | ahassee, Florida 32399-0100

Janes Zingal e, Executive
Depart nent of Revenue
104 Carlton Building

Di rector

Tal | ahassee, Florida 32399-0100
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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